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Summary:

As aresult of a reorganization of Monsanto Canada Inc. ("Monsanto"), 146 active members of the
pension plan ("Affected Members") received notice that their employment with Monsanto would
terminate. The Superintendent of Financial Services refused to approve Monsanto's partial wind-up
report, for failing to provide for the distribution of surplus assets related to the part of the pension
plan being wound up. A majority of the Financial Services Tribunal disagreed with the Superinten-
dent and ordered her to approve the report, holding that s. 70(6) of the Ontario Pension Benefits Act
provides no more than a right to participate in surplus distribution when, if ever, the plan fully
winds up. The Divisional Court set aside the Tribunal's order and upheld the Superintendent's deci-
sion. The Court of Appeal dismissed the appeal.

Held: The appeal should be dismissed.

When the relevant factors of the pragmatic and functional approach are properly considered, the
appropriate standard of review applicable to the Financial Services Tribunal's interpretation of s.
70(6) of the Pension Benefits Act is that of correctness.

Section 70(6) requires the distribution of a proportional share of actuarial surplus when a defined
benefit pension plan is partially wound up. The ordinary and grammatical meaning of s. 70(6) indi-
cates that the assessment of rights and benefits is to be conducted as if the pension plan was wind-
ing up in full on the effective date of partial wind-up. The realization of rights and benefits, includ-
ing the distribution of surplus assets, then occurs for the part of the plan actually being wound up.
Therefore, the Affected Members, if entitled, may receive their pro rata share of the surplus existing
in the fund on a partial wind-up, as if the plan was being fully wound up on that day. The members
affected by a partial wind-up are thus accorded the rights and benefits that are not less than the
group would have if there were a full wind-up on the date of partial wind-up.

The scheme of the Pension Benefits Act and of the regulations also supports the ordinary and
grammatical meaning of s. 70(6). Delaying the distribution would not be consonant with the provi-
sions that make distribution [page154] of surplus assets an intended part of the wind-up process,
whether the wind-up is in whole or in part. In addition, the statutory scheme makes an important
distinction between continuing plans and winding-up plans. The interpretation of s. 70(6) herein
proposed is consistent with the logic of this aspect of the statutory scheme and the legislature's
choice to treat partial wind-ups in the same manner as full wind-ups.
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A purposive interpretation of s. 70(6) should be mindful of the legislative objective in the context of
the statutory scheme surrounding surplus and partial wind-up. The Pension Benefits Act is public
policy legislation that recognizes the vital importance of long-term income security. Its purpose is to
establish minimum standards and regulatory supervision in order to protect and safeguard the pen-
sion benefits and rights of members, former members and others entitled to receive benefits under
private pension plans. The Act seeks, in some measure, to ensure a balance between employee and
employer interests that will be beneficial for both groups. Distribution of surplus on partial wind-up
is unlikely to disrupt that balance or to compromise the continuing integrity of the pension fund.
Policy and practical reasons also favour an interpretation requiring distribution upon partial
wind-up. Since pension plans are theoretically intended to be indeterminate in nature, it is reason-
able for Affected Members to be subject to the risks of the plan while they are a part of it, but not
after they have been terminated from it. The most equitable solution is thus to distribute the fortunes
of favourable markets at the time Affected Members are terminated. In this way, the windfall is re-
lated to their actual time and participation in the plan. Moreover, the increasingly mobile nature of
labour should be recognized. The Affected Members should be able to know their status at the time
of their termination so as to arrange their affairs accordingly and not be indefinitely tied to an em-
ployer that laid them off. '
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The judgment of the Court was delivered by

1 DESCHAMPS J.:-- Pension law is a field which is gaining in importance as more and more
people retire and look to their pensions to sustain them during their "golden years". The complex
exercise of actuarial accounting that determines how pensions should be funded is rivalled only by
the complexity of the law determining the pension rights and obligations of employees and employ-
ers, which lies at the intersection of contracts, trust law, and statute law. This appeal is an attempt to
bring some clarity to a relatively confined area of pension law, which has been the subject of much
debate: when there is a partial wind-up of an Ontario-defined benefit pension plan, must the actuar-
ial surplus be distributed at that time?

2 In particular, does s. 70(6) of the Ontario Pension Benefits Act, R.S.0. 1990, c. P.8 ("Act"),
require the distribution of a proportional share of actuarial surplus when a defined benefit pension
plan is partially wound up? The Superintendent of Financial Services answered this question in the
affirmative. She refused to approve the partial wind-up report of the appellant, Monsanto Canada
Inc. ("Monsanto"), for failing to provide for the distribution of surplus assets related to the part of
the Pension Plan [page158] being wound up. A majority of the Financial Services Tribunal ("Tri-
bunal") disagreed with the Superintendent and ordered her to approve the report: (2000), 3 B.L.R
(3d) 99. The majority held that s. 70(6) provides no more than a right to participate in surplus dis-
tribution when, if ever, the Plan fully winds up. The Ontario Divisional Court overturned the Tri-
bunal on appeal ((2001), 198 D.L.R. (4th) 109) and the Court of Appeal agreed ((2002), 62 O.R.
(3d) 305). Monsanto and the Association of Canadian Pension Management now appeal to this
Court. The appeal, for the reasons that follow, should be dismissed.

I. Facts
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3 The factual foundation of the legal question raised in the present appeal can be briefly stated.
Monsanto originally maintained three separate pension plans in respect of various operations. Ef-
fective January 1, 1996, these plans were consolidated to form the Pension Plan for Employees of
Monsanto Canada Inc. ("Plan"). As a result of a subsequent reorganization of Monsanto, involving a
staff reduction program and a plant closure, 146 active members of the Plan ("Affected Members")
received notice that their employment with Monsanto would terminate between December 31, 1996
and December 31, 1998. Monsanto's report to the Superintendent provided that the partial wind-up
was to be effective May 31, 1997. As of that date, the information supplied to the regulator by the
actuaries for the Plan showed that there was an actuarial surplus of some $19.1 million, representing
the amount by which the estimated asset value exceeded the estimated liabilities. According to the
evidence, the pro rata share of the surplus related to the part of the Plan being wound up is ap-
proximately $3.1 million.

4 One of the bases for the Superintendent's refusal to approve Monsanto's report was the failure
to provide for the distribution of this surplus on partial wind-up, in accordance with s. 70(6) of the
Act. This [page159] is the only ground still in issue before this Court as the other bases for refusal
were not pursued on this appeal. Also noteworthy is the fact that this matter is preliminary to the
question of surplus entitlement, which is not affected by this decision and will need to be deter-
mined at a later date.

II. Issue

5 The only issue in this appeal is whether the Tribunal properly interpreted s. 70(6) of the Act
as not requiring distribution of the actuarial surplus on a partial plan wind-up. Thus, the analysis
must proceed in two stages. First, the appropriate standard of review of the Tribunal's decision must
be determined. Second, the Tribunal's interpretation of s. 70(6) must be measured against this stan-
dard. All of the relevant legislative provisions are annexed at the end of these reasons.

III. Standard of Review

6 The courts below found, and the appellants and respondent agreed, that the appropriate stan-
dard of review of the Tribunal's decision was reasonableness. However, the standard of review is a
question of law, and agreement between the parties cannot be determinative of the matter. An
evaluation of the four factors comprising the pragmatic and functional approach is required to de-
cide the appropriate level of deference this Court should grant in reviewing the decision.

A.  Privative Clause

7 The legislature did not enact a privative clause to insulate the Tribunal's jurisdiction. To the
contrary, s. 91(1) of the Act provides for a statutory right of appeal to the Divisional Court. While
not determinative, this factor suggests that the legislature intended less deference to be afforded to
the Tribunal on judicial review (Barrie Public Utilities v. Canadian Cable Television Assn., [2003]
1 S.C.R. 476, 2003 SCC 28, at para. 11; Canada (Deputy Minister of National Revenue) v. Mattel
Canada Inc., [2001] 2 S.C.R. 100, 2001 SCC 36, at para. 27).

[page160]
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B.  Nature of the Problem

8 The issue on appeal is a pure question of law, related to the interpretation of a section that has
no specialized technical meaning. Statutory interpretation is an exercise in which the courts are well
equipped to engage. The question here concerns the establishment of statutory rights by construing
the legislature's intention from the text of s. 70(6), the legislative purpose, and the statutory context
in which it is situated. Generally speaking, such legal questions will attract a more searching stan-
dard of review as being clearly within the expertise of the judiciary, unless the legal question is "at
the core” of the Tribunal's expertise (Voice Construction Ltd. v. Construction & General Workers'
Union, Local 92, [2004] 1 S.C.R. 609, 2004 SCC 23, at para. 29; see also Pushpanathan v. Canada
(Minister of Citizenship and Immigration), [1998] 1 S.C.R. 982, at para. 34).

C.  Relative Expertise

9 The expertise of the Tribunal relative to that of the courts must be evaluated in reference to
the particular provision being invoked and interpreted and the nature of the Tribunal's expertise
(Barrie, supra, at paras. 12-13; Pushpanathan, supra, at para. 28). In other words, relative expertise
must be evaluated in context and in relation to the specific question under review (Law Society of
New Brunswick v. Ryan, [2003] 1 S.C.R. 247, 2003 SCC 20, at para. 30).

10 On the one hand, we have to look at courts' expertise and the subject matter which is, as
discussed in the previous sections, the statutory interpretation of s. 70(6). On its face, the provision
sets out the rule of parity between situations of partial wind-up and full wind-up. Except perhaps in
demonstrating the practical implications of proposed interpretations, the issue is neither factually
laden nor highly technical. In this case, as it is generally, statutory interpretation is "a purely legal
question ... 'ultimately within the province of judiciary (Barrie, supra, at para. 16; see also Ross v.
New Brunswick School District No. 15,[1996] 1 S.C.R. 825, at para. 28).

[pagel61]

11 On the other hand, the Tribunal does not have specific expertise in this area. The Tribunal is
a general body that was created under the Financial Services Commission of Ontario Act, 1997,
S.0. 1997, c. 28 ("FSCOA"), s. 20, to replace the specialized Pension Services Commission. It is
responsible for adjudication in a variety of "regulated sector[s]" (FSCOA4, s. 1), including
co-operatives, credit unions, insurance, mortgage brokers, loans and trusts, and pensions (FSCOA, s.
1). In addition, the nature of the Tribunal's expertise is primarily adjudicative. Unlike the former
Pension Services Commission or the current Financial Services Commission, the Tribunal has no
policy functions as part of its pensions mandate (see FSCOA, s. 22). As noted in Mattel Canada,
supra, and in National Corn Growers Assn. v. Canada (Import Tribunal), [1990] 2 S.C.R. 1324,
involvement in policy development will be an important consideration in evaluating a tribunal's ex-
pertise. Lastly, in appointing members to the Tribunal and assigning panels for hearings, the statute
advises that, to the extent practicable, expertise and experience in the regulated sectors should be
taken into account (FSCO4, ss. 6(4) and 7(2)). However, there is no requirement that members
necessarily have special expertise in the subject matter of pensions. The Tribunal is a small entity of
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6 to 12 members which further reduces the likelihood that any particular panel would have expertise
in the matter being adjudicated (FSCOA, s. 6(3)).

12 Overall, there is little to indicate that the legislature intended to create a body with particular
expertise over the statutory interpretation of the Act. The Tribunal would not have any greater ex-
pertise than the courts in construing s. 70(6). Thus, this factor also suggests a lower amount of def-
erence is required to be given to the Tribunal's decisions on the issue of statutory interpretation.

[pagel62]

D.  Purposes of the Legislation and the Provision

13 The purpose of the Act was well stated in GenCorp Canada Inc. v. Ontario (Superintendent,
Pensions) (1998), 158 D.L.R. (4th) 497 (Ont. C.A.), at p. 503:

[TThe Pension Benefits Act is clearly public policy legislation establishing a
carefully calibrated legislative and regulatory scheme prescribing minimum
standards for all pension plans in Ontario. It is intended to benefit and protect the
interests of members and former members of pension plans, and "evinces a spe-
cial solicitude for employees affected by plant closures” ... .

14 On the one hand, the protection of the rights of vulnerable groups is a central and
long-standing function of the courts. The protectionist aim of the legislation is especially evident in
s. 70(6), which seeks to preserve the equal treatment and benefits between situations of partial
wind-up and full wind-up. On the other hand, pension standards legislation is a complex administra-
tive scheme, which seeks to strike a delicate balance between the interests of employers and em-
ployees, while advancing the public interest in a thriving private pension system. In this task, the
regulatory body usually has a certain advantage in being closer to the dispute and the industry. In
part, this factor led the Ontario Court of Appeal in GenCorp to conclude that the decisions of the
Pension Services Commission should be reviewed on a standard of reasonableness.

15 Here, however, the Tribunal assumes a different role and function in relation to the statutory
purpose of the particular provision at issue. The determination of the meaning of s. 70(6) is not
"polycentric" in nature. In other words, s. 70(6) does not grant the Tribunal broad discretionary
powers nor a range of policy-laden remedial choices that involve the balancing of multiple sets of
interests of competing constituencies (see Baker v. Canada (Minister of Citizenship and Immigra-
tion), [1999] 2 S.C.R. 817, at para. 56; Pushpanathan, supra, at para. 36; Dr. O v. College of Physi-
cians and Surgeons of British Columbia, [2003] 1 S.C.R. 226, 2003 SCC 19, at paras. 30-31)
[pagel63]. Moreover, the issues raised in s. 70(6) are legal in nature, rather than economic, broad,
specialized, technical or scientific in such a way as to substantially deviate from the normal role of
the courts (Dr. Q, supra, at para. 31; Canada (Director of Investigation and Research) v. Southam
Inc., [1997] 1 S.C.R. 748, at paras. 48-49). Therefore, this factor also seems to indicate less defer-
ence be accorded to the Tribunal's interpretation.

E.  Conclusion on the Standard of Review
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16 As all four factors point to a lower degree of deference, a standard of review of correctness
should be adopted in this case. There are no persuasive grounds for the Court to grant the Tribunal
any deference on the pure question of law before us in this case (see also Barrie, supra, at para. 18,
citing Pushpanathan, supra, at para. 37).

IV. Statutory Interpretation of Section 70(6)

17 I'now turn to the essence of this appeal: the question of the interpretation of s. 70(6). The
provision reads:

70... .

(6) On the partial wind up of a pension plan, members, former members
and other persons entitled to benefits under the pension plan shall have rights and
benefits that are not less than the rights and benefits they would have on a full
wind up of the pension plan on the effective date of the partial wind up.

18 The appellants argue that the effect of the provision is to afford Affected Members a vested
right, as of the effective date of partial wind-up, to participate in surplus distribution when, if ever,
the Plan fully winds up, assuming they are so entitled under the Plan agreement. In contrast, the re-
spondent contends that s. 70(6) requires that the distribution of the surplus actually occurs on the
effective date of the partial wind-up. The main area of [page164] contention between the parties is
the import of the last phrase: "on the effective date of the partial wind up".

19 The established approach to statutory interpretation was recently reiterated by Iacobucci J.
in Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559, 2002 SCC 42, at para. 26, citing
E. A. Driedger, Construction of Statutes (2nd ed. 1983), at p. 87:

Today there is only one principle or approach, namely, the words of an Act
are to be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention
of Parliament.

I will examine each of these factors in turn, beginning first with the background context.

A.  Historical Context

20 Pension plans have a long history in Canada, first appearing in the late 19th century. How-
ever, it was not until after the Second World War that the development of pension plans flourished
in tandem with the economic growth and prosperity of the era (see Report of the Royal Commission
on the Status of Pensions in Ontario (1980), vol. 1, at p. 35; R. L. Deaton, The Political Economy of
Pensions: Power, Politics and Social Change in Canada, Britain and the United States (1989), at p.
79). In the early days, pensions were commonly regarded as gratuitous rewards for long and faithful
service, subject to the discretion and financial health of the employer (see Report of the Royal
Commission on the Status of Pensions in Ontario, supra, at p. 2; Mercer Pension Manual
(loose-leaf ed.), at p. 1-9). However, particularly as pensions became a more familiar sight at the
collective bargaining table, a competing conception as an enforceable employee right developed
(see E. E. Gillese, "Pension Plans and the Law of Trusts" (1996), 75 Can. Bar Rev. 221, at pp.
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226-27; Deaton, supra, at pp. 122-23). The enactment of minimum standards legislation in Ontario,
first in 1963 and again in 1987, "considerably expanded the rights of plan members. It altered,
again, the power balance between employers and employees [page165] in the matter of pensions"
(Gillese, supra, at p. 228).

21 The notion of a pension fund actuarial surplus, by contrast, has had a much shorter history.
Surpluses, in any noticeable form, generally did not appear before the early 80s when millions of
dollars in actuarial surplus were developing in some funds (see, e.g., J. Dewetering, Occupational
Pension Plans: Selected Policy Issues (1991), at p. 17; Deaton, supra, at p. 134). Surplus can only
arise in defined benefit plans, like the one provided by Monsanto, because, in contrast to defined
contribution plans, benefits or plan liabilities are not contingent on the level of nor the return on
contributions. Members are guaranteed specific benefits at retirement in an amount fixed by a de-
termined formula. Contributions are made each year on the basis of an actuary's estimate of the
amount which must be presently invested in order to provide the stipulated benefits at the time the
pension is paid out ("current service cost"). These estimates are generally conservative in nature and
based on a narrow range of assumptions consistent with actuarial standards and practices. This ex-
ercise is inherently somewhat speculative, and in the event of changes in market conditions or other
unforeseeable future experience, the present value of the assets of the fund may actually be lower or
greater than originally estimated.

22 If, in a given year, the assets of the fund, evaluated as a going concern, are found to be in-
sufficient to cover the current service cost, there is said to be an "unfunded liability" and the em-
ployer will be called upon to make up the deficit through contributions (see, generally, s. 4(1) of the
Pension Benefits Act General Regulations, R.R.O. 1990, Reg. 909). If the plan is underfunded on
wind-up, then [page166] benefits will be reduced, subject to the application in Ontario of the Pen-
sion Benefits Guarantee Fund (ss. 77 and 84(1) of the Act). In contrast, if the value of the assets are
greater than originally estimated, the fund is said to have a surplus, being "the excess of the value of
the assets of a pension fund related to a pension plan over the value of the liabilities under the pen-
sion plan” (s. 1 of the Act). The surplus is considered "actuarial" because it has not yet been con-
cretely realized through the liquidation of assets and the payment of liabilities.

23 Consequently, in the 80s, the surplus issue became a hotly contested one. Employers
claimed the surplus as the result of their assumption of risk, while employees maintained that the
fund, including the surplus, represented deferred wages belonging to them. It was in this context
that the legislature re-enacted s. 70(6) as part of the Pension Benefits Act, 1987, S.0. 1987, c. 35,
virtually unchanged from the previous version introduced in 1969 (O. Reg. 103/66, s. 11, as am. by
0. Reg. 91/69, s. 3; see Legislative Assembly of Ontario, Hansard -- Official Report of Debates,
33rd Parl., January 13, 1986 to June 25, 1987). Also at this time, definitions of "partial wind up"
and "surplus" were included in the scheme. Concurrently, a moratorium was placed on surplus
withdrawals from ongoing plans in 1986 (R.R.O. 1980, Reg. 746, s. 21(2), as am. by O. Reg.
31/87), which was extended to plans on wind-up in 1988 (O. Reg. 708/87, s. 7a (added by O. Reg.
100/88)). The surplus sharing regulation was enacted to replace the moratorium (O. Reg. 708/87, s.
7c (added by O. Reg. 412/90)), requiring that no payments be made from the surplus of a pension
plan that is being wound up in whole or in part unless it is (a) made to or for the benefit of mem-
bers, former members or persons other than the employer who are entitled to payments; or (b) made
to the employer with the written agreement of a prescribed number of members (R.R.O. 1990, Reg.
909, s. 8(1)). This regulation, designed to encourage agreement and sharing between employers and
employees, ceases to have effect after December 31, 2004 (Reg. 909, s. 8(3)).
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[pagel67]

24 This historical context, though not determinative, may provide some insight into the legisla-
ture's intention regarding the effect of s. 70(6). Through its statutory interventions, the legislature
has sought to clarify some aspects of the relationship between employers and employees in pension
matters. Steps have been taken to improve many employee rights but the importance of maintaining
a fair and delicate balance between employer and employee interests, in a way which promotes pri-
vate pensions, has also been a consistent theme. It is in light of this background that the legal
meaning of the provision must be interpreted in accordance with the accepted approach to statutory
interpretation.

B.  Grammatical and Ordinary Sense

25 As noted by the Court of Appeal, s. 70(6) specifies the timing, group and rights to which the
section applies. First, the timing is the partial wind-up of a pension plan. Second, the specified
group of "members, former members and other persons entitled to benefits under the pension plan"
is generally meant to refer to the members affected by a partial wind-up (para. 41). Lastly, the rights
accorded are those rights and benefits that are not less than the group would have if there were a full
wind-up on the date of partial wind-up (para. 42). The parties agree with these propositions.

26 Where the disagreement lies is with regard to the timing of distribution following a partial
wind-up of a plan in which there is an actuarial surplus. The respondent reasons that, since (i) s.
70(6) requires the rights and benefits on a partial wind-up to not be less than those available on full
wind-up, and (ii) all parties agree that surplus distribution would occur on a full wind-up (Court of
Appeal judgment, at para. 43; see also s. 79(4)), then (iii) s. 70(6) must require surplus distribution
on a partial wind-up. In contrast, the appellants argue that, at most, s. 70(6) requires the vesting of
the right to participate in surplus distribution in a potential future full wind-up because it is only on
final wind-up that an actual, rather than actuarial, surplus can exist. In my opinion, the former inter-
pretation accords [pagel68] better with the ordinary and grammatical meaning of the section.

27 First, the section mandates that the Affected Members "shall have", on the effective date of
the partial wind-up, the rights and benefits they "would have" on a full wind-up. This wording
transposes the timing of the rights and benefits exigible on full wind-up up to the effective date of
partial wind-up. It does not connote any delay until the future date of full wind-up before the exer-
cise of acquired rights.

28 Second, the phrase "on the effective date" (emphasis added) suggests more immediacy than
other possible alternatives, such as "as of". If the provision was worded "shall have rights and bene-
fits ... as of the effective date", this would be more indicative of a situation where rights were being
vested presently but paid out in the future. The actual wording of "shall have rights and benefits ...
on the effective date" (emphasis added) indicates a more immediate realization of rights and bene-
fits.

29 Third, the appellants' proposed interpretation, as adopted by the majority of the Tribunal, in
effect reads out this last phrase of the provision. In my opinion, without the phrase "on the effective
date of the partial wind up", it may have been open to read s. 70(6) as only vesting rights to be ex-
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ercised on full wind-up. However, the presence of this phrase confirms that rights and benefits are
not only measured but also realized on the effective date of partial wind-up.

30 Lastly, s. 70(6) acts as a residual deeming provision rather than being an independent de-
lineation of substantive rights. As a matter of logic, if it equalizes the position of the full and partial
wind-up groups, and it is clear that there is surplus distribution on full wind-up, then there should
also be surplus distribution on partial wind-up.

[page169]

31 In sum, the provision indicates that the assessment of rights and benefits is to be conducted
as if the Plan was winding up in full on the effective date of partial wind-up. The realization of
rights and benefits, including the distribution of surplus assets, then occurs for the part of the Plan
actually being wound up. Therefore, the Affected Members, if entitled, may receive their pro rata
share of the surplus existing in the fund on a partial wind-up, as if the Plan was being fully wound
up on that day.

C.  Scheme of the Act

32 The statutory scheme further supports this conclusion. First, the definitions of "wind up" and
"partial wind up" in s. 1 of the Act closely parallel one another, both requiring a distribution of as-
sets:

"partial wind up" means the termination of part of a pension plan and
the distribution of the assets of the pension fund related to that part of the
pension plan;

"wind up" means the termination of a pension plan and the distribu-
tion of the assets of the pension fund;

It then follows that s. 70(1)(c) requires the administrator to file as part of its full or partial wind-up
report, "the methods of allocating and distributing the assets of the pension plan". Similarly, s.
28.1(2) of Reg. 909 requires that the administrator of the Plan give to each person entitled to a pen-
sion a statement setting out, among other things: "[t]he method of distributing the surplus assets",
"[t]he formula for allocating the surplus among the plan beneficiaries" and "[a]n estimate of the
amount allocated to the person." Thus, delaying the distribution would not be consonant with these
provisions that make distribution of surplus assets an intended part of the wind-up process, whether
the wind-up is in whole or in part.

33 Second, the statutory scheme makes an important distinction between continuing plans and
winding-up plans. The partial wind-up falls, for all purposes, in the latter group, even though there
is a remaining [pagel70] part of the Plan that continues to exist. Under the scheme, in evaluating
rights and procedural requirements, partial wind-up is treated the same as a full wind-up, which co-
incides with the purpose and effect of s. 70(6). For instance, in s. 78(1) the general rule is estab-
lished that "[n]o money may be paid out of a pension fund to the employer without the prior consent
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of the Superintendent." Sections 79(1) and 79(3) then provide for exceptions to this rule depending
on whether the application for payment is being made with regard to a plan that is continuing or one
that is winding up. As with the additional conditions set out in the regulations (Reg. 909, ss. 8 to 10
and 25 to 28.1), it is much more difficult to justify surplus withdrawal from a continuing plan than
from a plan winding up in whole or in part. The interpretation of s. 70(6) herein proposed is consis-
tent with the logic of this aspect of the statutory scheme and the legislature's choice to treat partial
wind-ups in the same manner as full wind-ups. As a result, a partial wind-up requires a full wind-up
to notionally occur for the purposes of evaluating the pro rata share of the assets and liabilities re-
lated to the partial wind-up, followed by the continuation of the remainder of the Plan.

34 Lastly, in this statutory scheme, the role of s. 70(6) appears to be as a residual deeming pro-
vision reflecting the legislature's intent of assuring that rights on partial wind-up are not less than
those available on full wind-up, whether granted under the Act or under the terms of the Pension
Plan. In almost every section where wind-up is mentioned, the legislature has already clarified that
it is referring to wind-up "in whole or in part". This is the case when referring to grow-in rights (s.
74(1)) and immediate vesting rights (s. 73(1)(b)). These are special rights that members affected by
a wind-up acquire but that ordinary retirees or individuals leaving employment do not. Provisions
regarding the procedural requirements on wind-up similarly specify application on wind-up both "in
whole or in part" (see, e.g., ss. 68 to 70). One of the rare instances in the Act where both are not ex-
pressly included is with regard to transfer rights on wind-up, which only mentions "wind up" (s.
73(2)). The appellants seem to agree, [pagel71] correctly in my opinion, that those rights would
still have effect on partial wind-up even though it is not explicitly mentioned. Presumably, this must
result from the application of s. 70(6), and controverts any sort of expressio unius est exclusio alte-
rius logic for s. 73(2).

35 As a last point, it is worth commenting on the approach of the majority judgment of the
Tribunal in disregarding the regulations in construing the meaning of s. 70(6). While it is true that a
statute sits higher in the hierarchy of statutory instruments, it is well recognized that regulations can
assist in ascertaining the legislature's intention with regard to a particular matter, especially where
the statute and regulations are "closely meshed" (see R. v. Campbell, [1999] 1 S.C.R. 565, at para.
26; Sullivan and Driedger on the Construction of Statutes (4th ed. 2002), at p. 282). In this case, the
statute and the regulations form an integrated scheme on the subject of surplus treatment and the
thrust of s. 70(6) can be gleaned in light of this broader context.

36 In summary, the scheme of the Act and of the regulations supports the ordinary and gram-
matical meaning of s. 70(6) as requiring distribution of surplus at the time of partial wind-up.

D.  Object of the Act

37 A purposive interpretation of s. 70(6) should be mindful of the legislative objective in the
context of the statutory scheme surrounding surplus and partial wind-up.

38 The Act is public policy legislation that recognizes the vital importance of long-term income
security. As a legislative intervention in the administration of voluntary pension plans, its purpose is
to establish minimum standards and regulatory supervision in order to protect and safeguard the
pension benefits and rights of members, former members and [page172] others entitled to receive
benefits under private pension plans (see GenCorp, supra; Firestone Canada Inc. v. Ontario (Pen-
sion Commission) (1990), 1 O.R. (3d) 122 (C.A.), at p. 127). This is especially important when, as
recognized by this Court in Schmidt v. Air Products Canada Ltd., [1994] 2 S.C.R. 611, at p. 646, it
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is remembered that pensions are now generally given for consideration rather than being merely
gratuitous rewards. At the same time, the voluntary nature of the private pension system requires the
interventions in this area to be carefully calibrated. This is necessary to avoid discouraging employ-
ers from making plan decisions advantageous to their employees. The Act thus seeks, in some
measure, to ensure a balance between employee and employer interests that will be beneficial for
both groups and for the greater public interest in established pension standards.

39 Employers often argue that the risk and responsibility of a defined benefit plan are borne by
the employer and, thus, it should be allowed the control and flexibility to manage the plan as it sees
fit. It is contended that requiring distribution of surplus weighs the balance too heavily in favour of
the employees and will result in funds being contributed to according to less cautious actuarial es-
timates, fewer defined benefit plans, and fewer private pension plans overall. While important con-
siderations, these arguments are unpersuasive. First, the requirement of distribution is value-neutral
to the question of entitlement, which must be determined separately under the provisions of the Plan
and the Act. Second, the statutory scheme protects against underfunding by requiring employers and
administrators to follow accepted actuarial practice in their valuations (Reg. 909, s. 16). Lastly, the
provision of pensions serves a number of labour market functions which benefit the corporate sec-
tor, including attracting a labour supply, reducing turnover, improving morale, increasing produc-
tivity and efficiency, promoting loyalty to the corporation, and so on (Deaton, supra, at p. 119). In
short, there are many reasons for employers to maintain pension plans [pagel73] and a construction
of s. 70(6) that is in accordance with the terms of the statute is unlikely to disrupt the balance be-
tween employer and employee interests.

40 As between employees, it is difficult to see how this interpretation of s. 70(6) results in any
unfairness to the ongoing members, as was argued before us in this appeal. Requiring that the pro
rata share of the actuarial surplus be distributed at the time of partial wind-up is unlikely to com-
promise the continuing integrity of the pension fund. By definition, the fund will still be in surplus
after the distribution, except that the amount of surplus will be reduced in proportion to the size and
level of entitlement, if any, of the partial wind-up group and subject to the statutory restrictions on
withdrawal of surplus by the employer. In this case, approximately $16 million in actuarial surplus
would have remained in the fund even if the entire surplus related to the partial wind-up was dis-
tributed.

41 By contrast, if Affected Members are required to await a full wind-up at some indeterminate
future date to share in the distribution of surplus, it would place them in a worse position than con-
tinuing employees. Affected Members are placed in a significantly different position from continu-
ing employees because they have just lost their jobs, their level of pensionable earnings are reduced,
and they will rarely be able to replicate the same level of benefits elsewhere. Since pension plans
are theoretically intended to be indeterminate in nature, Affected Members may no longer be
reachable if a full wind-up occurs. It makes sense for the Affected Members to be subject to the
risks of the Plan while they are a part of it, but not after they have been terminated from it. This
same rationale would equally apply to future Affected Members if another partial [pagel74]
wind-up occurs and to all members at the time of a full wind-up, so that each group would bear the
consequences of market forces at the time of their termination from the Plan. This seems to be the
fairest distribution of risk and in accordance with the object of the Act.

42 There are also policy and practical reasons supporting an interpretation requiring distribu-
tion upon partial wind-up. A surplus is, in effect, a windfall because it was not within the expecta-
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tions of either the employer or the employees when the regime was implemented. The employer
contributes to the fund as much as is necessary to match the funding target of the Plan on a going
concern basis, taking into consideration actuarial estimates and assumptions. The basic expectation
of the employees when joining the Plan is to receive periodic pension benefits on retirement. The
fluctuation in the value of the assets is essentially the result of unforeseen market performance or
plan experience. As discussed earlier, the most equitable solution is to distribute the fortunes of fa-
vourable markets at the time Affected Members are terminated. In this way, the windfall is related
to their actual time and participation in the plan rather than being subject to the experience of a plan
of which they are no longer a part.

43 Moreover, the increasingly mobile nature of labour should be recognized. When a group of
employees is terminated and that part of the Plan is wound up, those accounts should generally be
settled concurrently. The Affected Members should be able to know their status at the time of their
termination so as to arrange their affairs accordingly and not be indefinitely tied to an employer that
laid them off. On the flip side, if Affected Members only have a right to surplus distribution on full
wind-up, assuming they are so entitled to receive it, they may no longer be alive to realize their
right when, if ever, a full wind-up occurs. Even if they are, they may be difficult to locate or con-
tact. As a practical matter, it is at the time of termination that [page175] their right to surplus, if any,
is most needed, considering they have just lost their jobs and their source of regular income.

44 Furthermore, the argument that actuarial surplus is notional and thus too unreliable to justify
the liquidation of any Plan assets is unconvincing. Although the assessment of an actuarial surplus
is of necessity an estimate, it does not follow that the distribution of surplus would be unsound. Ac-
tuarial estimates of pension values are used for many purposes, including the sale of corporations or
divisions of corporations, the division of matrimonial property, and the taking of contribution holi-
days by employers. Further, while the actuarial assumptions at play can vary, some uniformity can
be found by requiring particular methods of valuation for certain purposes. For instance, the regula-
tions prescribe that a "going concern valuation" (defined in Reg. 909, s. 1(2)) be used for valuing
continuing pension plans (see, e.g., Reg. 909, s. 13(1) or 26). In contrast, a "solvency valuation" or
"wind-up valuation" can be used when plans are actually or notionally wound up. This is in line
with the different purposes underlying the regulation of continuing as opposed to winding up plans.
In the former, the main concern is capital regulation to ensure adequate contribution levels based on
estimates of current service costs to maintain fund integrity. In the latter, for wind-ups in whole or
in part, the main concern is severing the terminated part of the Plan and ensuring Affected Members
receive their legal entitlements, if any, as beneficiaries through the distribution of assets related to
the part of the Plan being wound up.

45 Lastly, distribution upon partial wind up is consistent with the trust principles outlined in
Schmidt, [pagel76] supra, regarding surplus entitlement and contribution holidays. Although that
case dealt with a situation of entitlement to surplus on a full wind-up, which is not in issue here, the
appellants placed much weight on the distinction made by Cory J. between actual and actuarial sur-
plus. Cory J. held at pp. 654-55 that:

Employees can claim no entitlement to surplus in an ongoing plan because it is
not definite. The right to any surplus is crystallized only when the surplus be-
comes ascertainable upon termination of the plan. Therefore, the taking of a con-
tribution holiday represents neither an encroachment upon the trust nor a reduc-
tion of accrued benefits.
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When the plan is terminated, the actuarial surplus becomes an actual surplus and
vests in the employee beneficiaries. [Emphasis added.)

46 Section 70(6) provides for distribution of surplus only at the time of plan termination, be it
partial or full. The definition of "partial wind up" in s. 1 of the Act explicitly refers to the "termina-
tion" of "that part of the pension plan". Also, surplus is ascertainable at that time according to cur-
rent valuation methods. Neither s. 70(6) nor this appeal affects the ability of an employer to take
contribution holidays while the Plan is ongoing and the Plan allows for it. Therefore, requiring dis-
tribution on partial wind-up is fully compatible with this Court's decision in Schmidt and the princi-
ples discussed therein. Upon partial wind-up, the pro rata share of the surplus ceases to be notional.
It is then actual.

47 Section 70(6) was enacted to ensure that Affected Members on partial wind-up are not in a
worse position than a future full wind-up group. This requirement of equity provided by s. 70(6) is
in relation to other rights provided for under the Act. As far as the distribution of surplus is con-
cerned, the object of the Act and s. 70(6) strongly promote an interpretation that requires this
[page177] distribution to occur at the time of the partial wind-up rather than later.

V. Conclusion

48 In light of all of the above, I conclude that s. 70(6) requires the distribution of actuarial sur-
plus related to the part of the Plan being wound up, on the effective date of the partial wind-up. As a
consequence, I agree with the Court of Appeal's interpretation and find that the Tribunal incorrectly
interpreted the provision at first instance.

49 This result is also consistent with the historical context of pension law. Statutory interven-
tions in pension law have sought to clarify and regulate the relationship between employers and
employees in order to promote the pension system while adjusting imbalances of power. With re-
gard to surplus and its distribution on wind-up, the legislature has implemented some measures in
this regard, be it to improve the position of employees if the Plan fails to provide for distribution (s.
79(4) of the Act) or to require consent of members for the withdrawal of surplus by employers
(Reg. 909, s. 8). However, these steps have also been tailored in such a way as to avoid placing too
heavy a burden on employers in exercising their rights under the Plan or discouraging them from
maintaining pension funds for their workforce. Distribution of surplus on partial wind-up reflects
this balance because it does not reduce or remove any entitlements of the employers. In contrast,
failure to require distribution could negatively impact the potential entitlements of affected em-
ployees of the partial wind-up group. Considering the text, scheme and purpose of the Act against
this background discloses an intent of the legislature to require surplus distribution on partial
wind-up of a plan.

50 The vital importance of pension schemes in the modern labour market is evident. Pension
funds are a significant asset for employers and an invaluable nest egg for an aging workforce. Leg-
islative schemes that establish minimum standards and [page178] ensure the protection of employee
benefits are an element of sound financial and social policy. The facilitation and encouragement of
pension plan participation advance the interests of employees, employers, and the public. As part of
the legislature's statutory structure that aims to accommodate the interests of ongoing and termi-
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nated employees, it enacted s. 70(6) to require actual distribution of the pro rata share of actuarial
surplus on plan wind-up, be it full or partial.

51 The appeal is dismissed with costs.

Statutory Provisions

APPENDIX

(1) Pension Benefits Act, R.S.0. 1990, c. P.8

1. In this Act,

"partial wind up" means the termination of part of a pension plan and

the distribution of the assets of the pension fund related to that part of the
pension plan;

"surplus" means the excess of the value of the assets of a pension

fund related to a pension plan over the value of the liabilities under the
pension plan, both calculated in the prescribed manner;

"wind up" means the termination of a pension plan and the distribu-

tion of the assets of the pension fund,

68. (1) The employer or, in the case of a multi-employer pension plan, the
administrator may wind up the pension plan in whole or in part.

(2) The administrator shall give written notice of proposal to wind up the
pension plan to,

(a) the Superintendent;

[pagel79]

(b)
(©)
(d)
(©)
®

each member of the pension plan;

each former member of the pension plan;

each trade union that represents members of the pension plan;
the advisory committee of the pension plan; and

any other person entitled to a payment from the pension fund.
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(3) In the case of a proposal to wind up only part of a pension plan, the
administrator is not required to give written notice of the proposal to members,
former members or other persons entitled to payment from the pension fund if
they will not be affected by the proposed partial wind up.

(4) The notice of proposal to wind up shall contain the information pre-
scribed by the regulations.

(5) The effective date of the wind up shall not be earlier than the date
member contributions, if any, cease to be deducted, in the case of contributory
pension benefits, or, in any other case, on the date notice is given to members.

(6) The Superintendent by order may change the effective date of the wind
up if the Superintendent is of the opinion that there are reasonable grounds for

the change.

69. (1) The Superintendent by order may require the wind up of a pension
plan in whole or in part if,

(2)
(b)
©
(d

(©)
®

€9)
(h)

there is a cessation or suspension of employer contributions to the
pension fund;

the employer fails to make contributions to the pension fund as re-
quired by this Act or the regulations;

the employer is bankrupt within the meaning of the Bankruptcy and
Insolvency Act (Canada);

a significant number of members of the pension plan cease to be
employed by the employer as a result of the discontinuance of all or
part of the business of the employer or as a result of the reorganiza-
tion of the business of the employer;

all or a significant portion of the business carried on by the employer
at a specific location is discontinued;

all or part of the employer's business or all or part of the assets of the
employer's business are [page180] sold, assigned or otherwise dis-
posed of and the person who acquires the business or assets does not
provide a pension plan for the members of the employer's pension
plan who become employees of the person;

the liability of the Guarantee Fund is likely to be substantially in-
creased unless the pension plan is wound up in whole or in part;

in the case of a multi-employer pension plan,

(1) there is a significant reduction in the number of members, or
(ii) there is a cessation of contributions under the pension plan or
a significant reduction in such contributions; or
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(1)  any other prescribed event or prescribed circumstance occurs.

(2) In an order under subsection (1), the Superintendent shall specify the
effective date of the wind up, the persons or class or classes of persons to whom
the administrator shall give notice of the order and the information that shall be
given in the notice.

70. (1) The administrator of a pension plan that is to be wound up in whole
or in part shall file a wind up report that sets out,

(a) the assets and liabilities of the pension plan;

(b) the benefits to be provided under the pension plan to members, for-
mer members and other persons;

(c) the methods of allocating and distributing the assets of the pension
plan and determining the priorities for payment of benefits; and

(d)  such other information as is prescribed.

(2) No payment shall be made out of the pension fund in respect of which
notice of proposal to wind up has been given until the Superintendent has ap-
proved the wind up report.

(3) Subsection (2) does not apply to prevent continuation of payment of a
pension or any other benefit the payment of which commenced before the giving
of the notice of proposal to wind up the pension plan or to prevent any other
payment that is prescribed or that is approved by the Superintendent.

(4) An administrator shall not make payment out of the pension fund ex-
cept in accordance with the wind up report approved by the Superintendent.

(5) The Superintendent may refuse to approve a wind up report that does
not meet the requirements of this Act and the regulations or that does not protect
the interests of the members and former members of the pension plan.

(6) On the partial wind up of a pension plan, members, former members
and other persons entitled to benefits under the pension plan shall have rights and
benefits that are not less than the rights and benefits they would have on a full
wind up of the pension plan on the effective date of the partial wind up.
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73. (1) For the purpose of determining the amounts of pension benefits and
any other benefits and entitlements on the winding up of a pension plan, in whole

or in part,

(a)

(b)

(©

the employment of each member of the pension plan affected by the
winding up shall be deemed to have been terminated on the effective
date of the wind up;

each member's pension benefits as of the effective date of the wind
up shall be determined as if the member had satisfied all eligibility
conditions for a deferred pension; and

provision shall be made for the rights under section 74.

(2) A person entitled to a pension benefit on the wind up of a pension plan,
other than a person who is receiving a pension, is entitled to the rights under
subsection 42(1) (transfer) of a member who terminates employment and, for the
purpose, subsection 42(3) does not apply.

74. (1) A member in Ontario of a pension plan whose combination of age
plus years of continuous employment or membership in the pension plan equals
at least fifty-five, at the effective date of the wind up of the pension plan in whole
or in part, has the right to receive,

(2)

(b)

(©)

a pension in accordance with the terms of the pension plan, if, under
the pension plan, the member is eligible for immediate payment of
the pension benefit;

a pension in accordance with the terms of the pension plan, begin-
ning at the earlier of,

(1)  the normal retirement date under the pension plan, or

(ii) the date on which the member would be entitled to an unre-
duced pension under the pension plan if the pension plan were
not wound up and if the member's membership continued to
that date; or

a reduced pension in the amount payable under the terms of the pen-
sion plan beginning on the date on which the member would be enti-
tled to the reduced pension under the pension plan if the pension
plan were not wound up and if the member's membership continued
to that date.
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77. Subject to the application of the Guarantee Fund, where the money in a
pension fund is not sufficient to pay all the pension benefits and other benefits on
the wind up of the pension plan in whole or in part, the pension benefits and
other benefits shall be reduced in the prescribed manner.

78. (1) No money may be paid out of a pension fund to the employer
without the prior consent of the Superintendent.

79. (1) Subject to section 89 (hearing and appeal), the Superintendent shall
not consent to payment of money that is surplus to the employer out of a con-
tinuing pension plan unless,

(a)
(b)

(c)

(d)

the Superintendent is satisfied, based on reports provided with the
application, that the pension plan has a surplus;

the pension plan provides for the withdrawal of surplus by the em-
ployer while the pension plan continues in existence, or the applicant
satisfies the Superintendent that the applicant is otherwise entitled to
withdraw the surplus;

where all pension benefits under the pension plan are guaranteed by
an insurance company, an amount equal to at least two years of the
employer's current service costs is retained in the pension fund as
surplus;

where the members are not required to make contributions under the
pension plan, the greater of,

(i) an amount equal to two years of the employer's current service
costs, or

(i) an amount equal to 25 per cent of the liabilities of the pension
plan calculated as prescribed,

is retained in the pension fund as surplus;

(©)

where members are required to make contributions under the pen-
sion plan, all surplus attributable to contributions paid by members
and the greater of,

(i) an amount equal to two years of the employer's current service
costs, or
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(i) an amount equal to 25 per cent of the liabilities of the pension
plan calculated as prescribed,

are retained in the pension fund as surplus; and
the applicant and the pension plan comply with all other require-

ments prescribed under other sections of this Act in respect of the
payment of surplus money out of a pension fund.

(3) Subject to section 89 (hearing and appeal), the Superintendent shall not
consent to an application by an employer in respect of surplus in a pension plan
that is being wound up in whole or in part unless,

(2)
(b)
(©)

(d)

the Superintendent is satisfied, based on reports provided with the
application, that the pension plan has a surplus;

the pension plan provides for payment of surplus to the employer on
the wind up of the pension plan;

provision has been made for the payment of all liabilities of the pen-
sion plan as calculated for purposes of termination of the pension
plan; and

the applicant and the pension plan comply with all other require-
ments prescribed under other sections of this Act in respect of the
payment of surplus money out of a pension fund.

(4) A pension plan that does not provide for payment of surplus money on
the wind up of the pension plan shall be construed to require that surplus money
accrued after the 31st day of December, 1986 shall be distributed proportionately
on the wind up of the pension plan among members, former members and any
other persons entitled [pagel84] to payments under the pension plan on the date
of the wind up.

84. (1) If the Superintendent by order declares that the Guarantee Fund ap-
plies to a pension plan, the following are guaranteed by the Guarantee Fund,
subject to the limitations and qualifications as are set out in this Act or are pre-

scribed:

1.

Any pension in respect of employment in Ontario.

Any deferred pension in respect of employment in Ontario to which
a former member is entitled, if the former member's employment or
membership was terminated before the 1st day of January, 1988 and
the former member was at least forty-five years of age and had at
least ten years of continuous employment with the employer, or was
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a member of the pension plan for a continuous period of at least ten
years, at the date of termination of employment.

3. A percentage of any defined pension benefits in respect of employ-
ment in Ontario to which a member or former member is entitled
under section 36 or 37 (deferred pension), or both, if the member's or
former member's employment or membership was terminated on or
after the 1st day of January, 1988, equal to 20 per cent if the combi-
nation of the member's or former member's age plus years of em-
ployment or membership in the pension plan equals fifty, plus an
additional 2/3 of 1 per cent for each additional one-twelfth credit of
age and employment or membership to a maximum of 100 per cent.

4, All additional voluntary contributions, and the interest thereon, made
by members or former members while employed in Ontario.

5. The minimum value of all required contributions made to the pen-
sion plan by a member or former member in respect of employment
in Ontario plus interest.

6.  That part of a deferred pension guaranteed under this subsection to
which a former spouse or same-sex partner of a member or of a for-
mer member is entitled under a domestic contract or an order under
the Family Law Act.

7. Any pension to which a survivor of a former member is entitled un-
der subsection 48(1) (death before commencement of payment).

91. (1) A party to a proceeding before the Tribunal under section 89 may
appeal to the Divisional Court from the decision or order of the Tribunal.
(2)  Pension Benefits Act General Regulations, R.R.0. 1990, Reg. 909
1....
(2) In this Part,

"going concern valuation”" means a valuation of the assets and li-
abilities of a pension plan using methods and actuarial assumptions that are
consistent with accepted actuarial practice for the valuation of a continuing
pension plan;

4. (1) Every pension plan shall set out the obligation of the employer or
any person required to make contributions on behalf of an employer, to contrib-
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ute both in respect of the normal cost and any going concern unfunded actuarial
liabilities and solvency deficiencies under the plan.

8. (1) No payment may be made from surplus out of a pension plan that is
being wound up in whole or in part unless,

(a) the payment is to be made to or for the benefit of members, former
members and other persons, other than an employer, who are entitled
to payments under the pension plan on the date of wind up; or

(b) the payment is to be made to an employer with the written agree-
ment of,

(i) the employer,

(it)  the collective bargaining agent of the members of the plan or,
if there is no collective bargaining agent, at least two-thirds of
the members of the plan, and

(iii) such number of former members and other persons who are
entitled to payments under the pension plan on the date of the
wind up as the Superintendent considers appropriate in the
circumstances.

[pagel86]

(2) Despite subsection (1), a payment may be made from surplus out of a
pension plan that is being wound up in whole or in part if,

(a) the payment would have been permitted by this section as it read
immediately before the 18th day of December, 1991; and

(b) notice of proposal to wind up the pension plan was given to the Su-
perintendent of Pensions before December 18, 1991.

(3) Subsections (1) and (2) do not apply after December 31, 2004.

9. If an amendment to a pension plan with defined benefits converts the
defined benefits to defined contribution benefits, the employer may offset the
employer's contributions for normal costs against the amount of surplus, if any,
in the pension fund after the conversion.

10. (1) The criteria described in this section must be met before the Super-
intendent may consent to the payment of money that is surplus out of a continu-
ing pension plan to the employer.
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(2) All persons who are entitled to receive benefits under the pension plan
and all members must consent to the terms upon which the surplus is to be paid
out of the plan.

(3) All persons in respect of whom the administrator has purchased a pen-
sion, deferred pension or ancillary benefit, other than those persons who re-
quested that the administrator do so, must consent to the terms upon which the
surplus is to be paid out of the pension plan.

(4) The pension plan must provide that a former member's contributions to
the plan and the interest on the contributions shall not be used to provide more
than 50 per cent of the commuted value of a pension or deferred pension in re-
spect of contributory benefits to which the member is entitled under the plan on
termination of membership or employment.

(5) The pension plan must provide that a former member who is entitled to
a pension or deferred pension on termination of employment or membership is
entitled to payment from the pension fund of a lump sum payment equal to the
amount by which the former member's contributions under the plan and the in-
terest on the contributions exceed one-half of the commuted value of the former
member's pension or deferred pension in respect of the contributory benefits.

(8) If surplus is allocated to a person to increase the person's benefits, the
person must be offered the choice of receiving the surplus in the form of inflation
adjustments to the existing benefits.

(9) The inflation adjustments that are provided must be made,

(a) by indexing the benefits in accordance with a formula based upon
increases in the annual Consumer Price Index;

(b) by providing an annual percentage increase in the amount of the
benefits or an annual increase of a specified dollar amount; or

(¢) by acombination of the methods described in clauses (a) and (b).

(10) For the purpose of subsection (9), the employer may select the method
for providing the inflation adjustments.
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(11) The pension plan must state who is entitled, or must provide a mecha-
nism for determining who is entitled, to any surplus in the plan after the payment
of surplus to which the Superintendent is being asked to consent.

(12) Subsection (11) applies with respect to applications under section 78
of the Act made after the 31st day of October, 1990.

10.1 (1) This section applies with respect to a payment from surplus out of
a pension plan to the employer,

(a) if a court has appointed an individual to represent persons described
in subclause 8(1)(b)(iii), persons described in subsection 10(2) (but
not members) or persons described in subsection 10(3); and

(b) if the Superintendent is satisfied, on the basis of such information
and evidence as he or she may require from the employer or admin-
istrator, that,

(1)  inthe case of a proposed payment to the employer from sur-
plus out of a pension plan that is being wound up in whole or
in part, the employer has obtained the written agreement re-
ferred to in clause 8(1)(b) of 90 per cent of the former mem-
bers who are in receipt of a pension payable from the pension
fund on the date of the wind up, or

(i) in the case of a proposed payment of money that is surplus out
of a continuing pension [page188] plan to the employer, the
employer has obtained the consent of 90 per cent of the former
members who are in receipt of a pension payable from the
pension fund, whose consent is required by subsection 10(2).

(2) The court-appointed representative is authorized to give the written
agreement referred to in clause 8(1)(b) on behalf of the former members in re-
ceipt of a pension payable from the pension fund, who he or she represents.
However, the representative is not authorized to give written agreement on behalf
of former members who have agreed or have objected to the payment from sur-
plus.

(3) The court-appointed representative is authorized to give the consent
required by subsection 10(2) on behalf of the former members in receipt of a
pension payable from the pension fund, who he or she represents. However, the
representative is not authorized to consent on behalf of former members who
have consented or have objected to the terms upon which the surplus is to be paid
out of the plan.
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13. (1) Within sixty days after the date of establishment of a plan, the ad-
ministrator shall submit a report on the basis of a going concern valuation that

sets out,

(a)

(b)
(©

(d)
(¢)

®
€))

@

the normal cost, in the first year during which the plan is registered
and the rule for computing the normal cost in subsequent years up to
the date of the next report;

an estimate of the normal cost, in the subsequent years up to the date
of the next report;

where applicable, the estimated aggregate employee contributions to
the pension plan during each year up to the date of the succeeding
report;

the past service unfunded actuarial liability, if any, under the pension
plan as at the date on which the plan qualified for registration;

the special payments required to liquidate the past service unfunded
actuarial liability in accordance with section 5;

any other going concern unfunded liability;

the special payments required to liquidate any going concern un-
funded liability referred to in clause (f);

where the plan provides for an escalated adjustment, whether and to
what extent,

(1) liability for the future cost of the adjustment has been included
in the determination of any going concern unfunded actuarial
liability, or

(i) the cost for the escalated adjustment is included in the normal
cost.

(1.1) The report shall also set out, on the basis of a solvency valua-
tion,

(a) whether there is a solvency deficiency;

(b)

(©)
(d

if there is a solvency deficiency, the amount of the solvency defi-
ciency and the special payments required to liquidate it in accor-
dance with section 5;

whether the transfer ratio is less than one; and

if the transfer ratio is less than one, the transfer ratio.

16. (1) An actuary preparing a report under section 70 of the Act or under
section 3, 5.3, 13 or 14 shall use methods and actuarial assumptions that are con-
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sistent with accepted actuarial practice and with the requirements of the Act and
this Regulation.

(2) An actuary preparing a report under section 4 shall use his or her best
effort to meet the standards set out in subsection (1).

(3) The person preparing a report referred to in subsection (1) or (2) shall
certify that it meets the requirements of subsection (1) or (2), as the case may be.

(4) The person preparing a report referred to in subsection (2) shall dis-
close in the report any respect in which the report does not meet the standards set
out in subsection (1).

25. (1) The following information is prescribed for the purposes of a notice
respecting an application under subsection 78(2) of the Act:

1.  The name of the pension plan and its provincial registration number.

2. The valuation date of the report provided with the application and
the amount of surplus in the pension plan.

3. The surplus attributable to employee and employer contributions.

4.  The amount of surplus withdrawal requested.

5. A statement that submissions in respect of the application may be
made in writing to the Superintendent within thirty days after receipt
of the notice.

The contractual authority for surplus withdrawals.

Notice that copies of the report and certificates filed with the Super-
intendent in support of the surplus request are available for review at
the offices of the employer and information on how copies of the
report may be obtained.

~ o

(2) The employer shall file a copy of the notice required by subsection
78(2) of the Act before transmitting it to the persons required by that subsection.

(4) An application by an employer for the consent of the Superintendent to
a payment from a continuing pension plan under subsection 78(1) of the Act shall
be accompanied by a certified copy of the notice referred to in subsection (1), a
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statement that subsection 78(2) of the Act has been complied with, details as to
the classes of persons who received notice and the date the last notice was dis-

tributed.

(5) An application referred to in subsection (1) shall be accompanied by a
current report prepared on the basis of a going concern valuation demonstrating
that a surplus as determined in accordance with section 26 exists and that there
are no special payments required to be made to the pension fund.

26. (1) For purposes of determining surplus in a continuing pension plan,

(@)

(b)

the value of the assets of the pension plan shall be calculated on the
basis of the market value of the investments held by the pension
fund plus any cash balances and accrued or receivable items; and
the value of the liabilities of the pension plan shall be the greater of
the calculation of,

(i)  the going concern liabilities, or
(ii) the solvency liabilities.

(2) For purposes of subclauses 79(1)(d)(ii) and 79(1)(e)(ii) of the Act, the
liabilities of the pension plan shall be calculated as the solvency liabilities.

[pagel91]

28....

(5) A notice required under subsection 78(2) of the Act for a plan that is
being wound up shall contain,

(a)
(b)

(©
(d)
(e)

®
€9

the name of the pension plan and its provincial registration number;
the valuation date of the report provided with the application and
amount of surplus in the pension plan;

the surplus attributable to employee and employer contributions;
the amount of surplus withdrawal requested;

a statement that submissions may be made in writing to the Superin-
tendent within thirty days of receipt of the notice;

the contractual authority for surplus reversion; and

notice that copies of the wind up report filed with the Superintendent
in support of the surplus request are available for review at the of-
fices of the employer and information on how copies of the report
may be obtained.
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(6) An application by an employer for the consent of the Superintendent to
a payment from a pension plan that is being wound up shall be accompanied by a
certified copy of the notice referred to in subsection (5), a statement that subsec-
tion 78(2) of the Act has been complied with, the date the last notice was distrib-
uted and details as to the classes of persons who received notice.

28.1 (1) This section applies if there is a surplus on the wind up of a pen-
sion plan in whole or in part.

(2) The administrator of the pension plan shall give to each person entitled
to a pension, deferred pension or other benefit or to a refund in respect of the
pension plan a statement setting out the following information:

1. The name of the pension plan and its provincial registration number.
2. The member's name and date of birth.

3. The method of distributing the surplus assets.

4. The formula for allocating the surplus among the plan beneficiaries.
5. An estimate of the amount allocated to the person.

6.  The options available to the person concerning the method for dis-
tributing the amount allocated to the person and the period within
which any election respecting the options must be made.

7. The method of distribution that will be used, if an election is not
made within the specified period.

8.  The name and details of the person to be contacted with respect to
any questions arising out of the statement.

9.  Notice that the allocation of surplus and the options available for
distributing it are subject to the approval of the Superintendent and
of the Canada Customs and Revenue Agency, and may be adjusted
accordingly.

(3) Financial Services Commission of Ontario Act, 1997, S.0. 1997, ¢. 28
1. In this Act,

"regulated sector" means a sector that consists of,
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(a) all co-operative corporations to which the Co-operative Corpora-
tions Act applies;

(b) all credit unions, caisses populaires and leagues to which the Credit
Unions and Caisses Populaires Act, 1994 applies;

(c) all persons engaged in the business of insurance and governed by the
Insurance Act;

(d) all corporations registered or incorporated under the Loan and Trust
Corporations Act,

(e) all mortgage brokers registered under the Mortgage Brokers Act; or

(f)  all persons who establish or administer a pension plan within the
meaning of the Pension Benefits Act and all employers or other per-
sons on their behalf who are required to contribute to any such pen-
sion plan;

6. (1) There is hereby established a tribunal to be known in English as the
Financial Services Tribunal and in French as Tribunal des services financiers.

[page193]

(3) In addition to the chair and the two vice-chairs, the Lieutenant Gover-
nor in Council shall appoint at least six persons, and not more than 12, as mem-
bers of the Tribunal for the length of time not exceeding three years that the
Lieutenant Governor in Council specifies and may reappoint any member to the
Tribunal.

(4) In appointing members to the Tribunal, the Lieutenant Governor in
Council shall, to the extent practicable, appoint members who have experience
and expertise in the regulated sectors.

7. (1) A matter referred to the Tribunal may be heard and determined by a
panel consisting of one or more members of the Tribunal, as assigned by the
chair of the Tribunal.

(2) In assigning members of the Tribunal to a panel, the chair shall take
into consideration the requirements, if any, for experience and expertise to enable
the panel to decide the issues raised in any matter before the Tribunal.

20. The Tribunal has exclusive jurisdiction to,
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(a) exercise the powers conferred on it under this Act and every other
Act that confers powers on or assigns duties to it; and

(b) determine all questions of fact or law that arise in any proceeding
before it under any Act mentioned in clause (a).

21....

(4) An order of the Tribunal is final and conclusive for all purposes unless
the Act under which the Tribunal made it provides for an appeal.

22. For a proceeding before the Tribunal, the Tribunal may,

(a) make rules for the practice and procedure to be observed;

(b) determine what constitutes adequate public notice;

(c) Dbefore or during the proceeding, conduct any inquiry or inspection
that the Tribunal considers necessary; or

(d) in determining any matter, consider any relevant information ob-
tained by the Tribunal in addition to evidence given at the proceed-
ing, if the Tribunal first informs the parties to the proceeding of the
additional information and gives them an opportunity to explain or
refute it.
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